United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


‘se $4 


ae ‘ 
Me} 


A? 7 


rhe tt Liaw a * = ey’ Cae 
gg 7a sat 
1 EIT a iB 
ria Legit Arid Ce ela e an ae 4 
of, 4 lr Lol, Fé A i : 
(ritey Oe be td, sgn l: a, 
Mv Bee 


oS sig at 
fA (fea fo 


topetins Ef 
ana (nhet_qier 
Gaede alain tf pucpe «Lo 
| (eipgeten Ate wactle At Z la Lees 
ag ar Seta : 


) 


“ Mb et </ 
f “Gace Pr lz a Segpeect ee i otiges We 
iy as RSet aie 


aa 
' 


rag, ; vg ercet facut 

ob | ee: Ee van ¢.-8 te Cees Oo ie 
1 Mbt yt. be HE Pr, ddl a : 
i.  Qew ih a-/ Cd fee Lie’ ( Wee: Taf i ? ‘| 


ee T) Lehi esti 1 poegy L4 atet 


i. > ps 
‘ 
3 
ris Z 
fetes 


¢ 
a 


aa ee 

 anoat Oaae - ee 
O39 KEnT ave... 2 tay 
BROOKLYN aay qed, 4, 


HONORARLE 
UNS TED® 


REPRESENT “ME 80 THERERED 
wo seat REPRESENTATION, 


REO'ME PROM BEERS. 
NG Bit the Af 
way AT THI ¢ ne 
ICATION #OR D 
r SPADE OUT By a 


ah 
ad ' 
| ® 
+» 
ae 
< 
@. 
° 


at 


Mae 


gry Sg 
* ~. aS 
* ys 


ina ¢ 7OLQ Me. :* 

‘WAG WORKING ATL 2AETED t i es “Ee # } 

f REMAINED FOR A YEAR APPROKENA + r ‘ia > ME th BEPEE 
197% QUESTION $4018 wag. seee fT AR: RE JAR. 

» RECOROING AY HE ORAL? WE oon 8 Tai 
ca 196. 

bone 


a 


re@ © @ © @ @ © @ @ 


ne gent’ OISGUSTED WITH KYEL 3 
rik £0. LIKE THR. Taeze NIKON . cones 
TOLLE: AND INCONSISTENT f ot, Sout ete 8 ve 
re ERMC e TY te ne 
t LUCILE 0 -¥8, eutortit 

, OXMTOTT WOULD Be £76 Senétanete ‘OPINION 6 

AND THE NEXT EXNEGITAS09 SaKgR vs, aromans 

CROER AND YHE NEX? EXNEOLT 394 fRRoUeH-7 croKe vous 

MY OISABILITY AS OF SeprEemee Fg $974 UNTEE. 

SUBSTANTIAL GAINFUL ACTIVES 

FROM SEPTEMBER gd Bi tie 


#7 
Seay 
£%. oh 


SRAM crabs: S€ Swe rots tr cee Gi ae ayo j iret ond wii BE ‘&, . a ae 


of 4 ry: 

Sas 

s EAs 
Pr 


- “} 
iG 
x 


* 
~ 

« 

a 
i 

a 

a Why: tye 
hen ae 
<—— ‘ 
¢ " 
. a 


Mise tS ONS. MAN SRA WAAR TRANRBATTOD ELECTHONIOALLY BY WESTER Li3.2% TOLMRCS OFFICE NEARY MY Ek DRIVE 
WIRE COMPARTMENT GARE DN “PNESR HEART B4,1- GY HOME AND OPNER 
REYATED RESPONSIHTETTICON F wavde cere. BAL ONE OR oAOVE 

ALONE OR HAVE FABER SRE BUR: peste THONT ANION, “PROM 

Heke, UNDER SECPEON OF UsO6Ge@i8 AND OPWER BRETTONS REGARDING. 

DISABILITY THEY USED THE _SMATOMIC EL WHE ANS BODY IN SCOPE 

AND IN ME CAGE fF te Ft “THe word ye MEGN BROANS LIFE SUSTALWING 

ORGANS OR THAT PART OF THE BODY THAT SP BISEASES OR THBAIRED. Gan 

INGAPACITATE ONE GAINFUL ACTIVITY, MANY AMERZCANG OF MY AGE BO 

WORLO WAR THO VETS AND POGR AND BLACK MAD 7@ WORK THEER way uP 

TME ECONG “CAL LADORER GOME PINITSHED COLLEGE SOME BECOME PROFESSIONALS 

SOME JUST MIDDLE CLASS WORKERS MANY OF US Pay ads es I 

TS A FORM OF INSURANCE WHECH APPORDS US 4 PENSTON ' 

OR OIGABIALITY PENSION MANY BLACKS OR MENGRITIES OONTT KAVE THE: 

Lifz EXPECTANCY TO RETIRE ON PENSTONS AND BECAUSE OF HELA sore. 

ANG LIVING STANDARDS HEY MAY BECOME IMPALRED AND NERO OSEASTESTY 

BEFORE REACHING THE RETIRING AGE OF 68 2 MAVE GEREN RETIRES POR 

PHYSICAL AND OR MENTAL IMPASRMENT BUT 8O-PAR £ HAVE GERN ORNTED 

SOCTAL SECURITY OISASILITY BENEFITS WHEGH 38 NEEDED FO CaRg POR 

MY PIRGY EXeWIPE AND SON AND WOW MY SECOND WIRE AND Tue SONS BECAUSE 

T AM UNABLE TO SUSTAIN GASNPUL ACTEVETY BASED ON MY PAST MENTAL 

AWD RMYSICAL HISTORY 2 WAVE TRIED FO GT A JOB WITH MY MEOTEAL: 

HISTORY AND IN FILING MY APPLICATION POR EMALOYMENT IY WAG BEEN 

POUND 70 BE UNFEASIBLE TO SE EMPLOYED GaSNPULLY BEING GO VeARe | 

OF AGE AND BLACK AND WAVEIND ANATOMECAL IMPATAMENTS GUCHAS aN ENLARGED 

LIVER (CCIRROHISS8) ALSO AN ENLARGED SPLEEN AND & BOCUMENTARY .sOWORMAL 

MEA AND HYPERTENGION WETH HARDENENG. THE ARTERTES PLUS? an 

\.* QUPPOBED TO BE PARANGSA BECAUGE OF MY STRONG GELICP ON THE PROBLENS 
“ OF MAEZOM AND BIAS AND UNE QACK neste et ONO JUBT3EE FOR Oi 
AMERBCANS THAT Exie? IN Ff COUNTRY? AB*TP* TY COEENTY ExseF GREY 
“EWMY MIND 2 HAVE BEEN OF D GY ‘THE Wy Ea, “TG GETC THE weyraRe 
ON RUCTAL SERVICE THE WELFARE: IN TURN she ise MMENG MO POR 858,2, 
WHICH JS A FORM OF WELPARE BEEHG aGnruse? ‘UNDER THE G6GS4L 
SECURITY WHICH DEPRIVES ME OF ANY PENANEZAL HOLDINGS £ HAY HAVE 

, MAY 2 GIVE ACUTE CASE AND POINT OUR REGENT BLECTEO PREszoen? Now 
PAST PREGIDENT WENT THROUGH A YRAUMATEC RRMERIENCE wHELE EH ORR TCE. 
OR ON THE JOB THROUGH HIS OWN DOINGS BUT YET HE WAS APPORDEG A 
PENSION HIS TRAUMATIC EXPERZENCE EPPRETES MEM MENTALLY ANO PuBRERY 
BRINGING ON A PHYSICAL CONDETION AWD MEDICAL AUTHORITIES RELATED 
HIS CONDITION TO HIS TRAUMAS WHILE: IW GPPSCE AND PINALLY MEQ OOwnPaLL 
RESULTING IN HIG RESIGNATION 2 WENT THROUGH CHANGES -GEPTExgge ser) 
BECAUSE OF MY CONDITION £ WAS RETIRED AND VET f CANNOT RECEIVE 
BISABILITY COMPENSATION YOUR NONOR THANK ¥OU 

® ANDREW W DASH 989 KENT LVE BROOKLYN NY 18868 


123$¢ EsT 
MGMNYLT HSB 


all ‘ 


- 
~ 


@e¢eeeee gg «of 


+ 
om 


wie He a 


e® ©@® @® ® ® 


so 


WES TIBRNSGHOY BOLL + PREC Bre HE RU BERS 


ag 


“e, mm : a ' 3 Ba. dict * - 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICt NE 


- v“— - «-# wo = = = - -_ = - = = -— -— 


ANDREW W. DASH, 


Plaintiff, Po yee = 
eS 


- agains: - 


MEMORANDUM 
SECRETARY of the DOPARKLMENT of and 
HEALTH, EDUCATION and WELFARE, ORDER _ 


Appearances: 


ANDREW W. DASH, Plaintiff pro se 


PROSPER K. PARKERTON, Esq. 

(DAVID G. TRAGER, Esq. United States Attorney, 
of Counsel). 

For the Defendant 


DOOLING, D. J. 


~ 


Plaintif££ sucs under 4:2 U.S.C. 405(g) for a review, 


and, upon such review, for a reversal of the Secretary's 
decision that t..e plaintiff is not entitled to an establish- 
ment of a period of disability and to dis@ility insurance 
benefits under SSeyummerG2 U.S.C. 416(i), 423, of the 


Social Security Act, as amended. 


Pleintiff, born "September 10, 1929," filed his 


application for disability insurance benefits on August 30, 
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1971 claiming that he became unable to work because of 
disability on October 12, 1970. However, plaintiff apparent- 
ly was in military service from September of 1942 until 
December of 1945, and in his application for insurance bene- 
fits he stated that he had worked for the Pennsylvania 
Reilroad (both before and after military service) from 

June of 1939 to about August of 1948. It is apparent from 
these dates that plaintiff could not very well have been 
born as late as 1929; evidently he was born in 1924, and 
that was his explicit testimony at the hearing. It is the 
only date compatible with his having been in the military 


service and with his work with the Pennsylvania Railroad. 


A close reading of the record compels the con- 
clusion that the decision of the Secretary must be affirmed. 
| The decision of the Administrative Law Judge is fuil, exact, 
careful and eminently fair. While the plaintiff has indeed 
had a complicated medical history, while he has an enlarged 


liver which, however, has been completely asymptomatic for 


any pathology, and while b: certainly has had personality 


problems that border on disorder and has had.a history of 
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psychiatric treatment and of some neurosis, the record is 
eloquent of his complete competency to deal with the rather 
complex situation in which he fovnd himself. There is no fair 
ground on which the Administrative Law Judge or the Secretary 


could have found that he was disabled within the meaning of 


the statute. 


That is not to sy that the problems which the 
plaintiff faces in his life situation are not real and 
difficult. He is an intelligent, articulate and determined 
black wan, and his steady insistence on being treated as a 


man on his merits and without reference to hiu color (as a 


‘plus or as a minus factor) has led him into all kinds of 


conflict and difficulty, perhaps best typified by his -ex- 


planation of the perhaps climactic incident that led to his 


separation from the Fire Department of the City of New York 

on medical retirement at the insistence of the Department -- 
not at his own insistence. See the transcript of the hear- 

ing (R. 72-76). 


"ett * ; 
At another point (R. 54), speaking of his military 


service (when he was in his late teens or early twenties), 


he recalled, 


© 


"In the service they gave me the typical 
usual job they give most black people. 
They put me in a -- which I resented for 

a while -- they put me into a noncombatant 
unit. They put me into a segregated unit 
and they put me inte a damn cook's job. 
Excuse my french... From the time I 
was there till the time I got out, I was 

a cook, I was a first sergeant, I was a 
supply sergeant. I had become a sergeant, 
éoing all these types of chores that they 
counted on me to dou." 


And describing his experience with the railroad after he 


came out of the service and was working as a baggage handler. 
(not as a porter) he testified (R. 56): 


"And then as I gained seniority, I was in 

‘@ position to bid on other j-bs .... 
But they didn't have any blacks in a 
supervisory capacity, so therefore that 
was out... . I pulled sacks of mail. 
Handled baggage inside the baggage cars." 


An insight into his more general position is given by the 
following (R. 84): 


" . . . I'm going to have to shock you 
‘now. I'm giving you my history. I've 
worked all my life, but I am not going 
back to be what I tried to better myself 
in being, a dishwasher, a porter, or a 
shoeshine boy. If I was a broadcaster 
on a'radio station and I lost my voice, 
you sure wouldn't expect me to go back 
and be a shoeshine boy.” 

(Transcript corrected to obvious sense 
of the words used). 
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" . .. I'm using this as an example and 


therefore 1 am not going to go and do any 
i type of work that I feel emotionally is 
beneath me." 


Some part of the plaintiff's attitude is evident from the 
following (R. 105-106): 


ell, something seems to be wrong because 
I know people who are getting disability 
just -- while working getting disability 
or who are working, getting disability, 
or who have gone to rehabilitation and 
work and also collect money. And I could 
give you the names and addresses of several 
people -- however, they're not black. And 
this is why -- this is the message in my 
oO heart, if you may ask. And I notice on 
that folder there. On that thing there, 
with my Social Security number, I should 
have just been a number, not’ a race, and 
that thing there says I'm a Negro." 


Finally, the plaintiff put it most sharply in saying (R. 109): 

"You're already physically handicapped, 
‘just being other than white in this i 
country. So just let's call the ball 

i game in the right ball park." 

It is, of course, neither possible nor proper to 

* determine in this case whether or not the plaintiff is right 

in his estimate of his own experience. What is determinative 


in the present case is simply that substantial evidence 


{ 
} 
| supported, indeed required, the Secretary's determination 
| 


that plaintiff was not under 2 disability as a result of 
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physical or mental impairment of such severity that it ren- 
dered him unable to do either his previous work or any other 
kind of substantial gainful work which exists in the national 


economy, considering his age, education, and work experience. 


It is accordingly 


ORDERED that the defendant's motion for judgment 


is granted and the Clerk is directed to enter judgment that 


the decision of the Secretary that plaintiff is not entitled 


to the establishment of a period of disability and disability 
insurance benefits under 42 U.S.C. 416(1) and 423 is 


affirmed. 


Brooklyn, New York 
Merch {7 , 1975. 
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